operator  bears  the  burden  of  proof   with  regard  to the affirmative
defense.      Haro  v.   Magma  Copper   Co./   4  FMSHRC   1935,   1936-38
(November   1982).     The ultimate  burden of  persuasion  does  not
shift   from  the   complainant.     Robinette,   3  FMSHRC  at   818   n.   20.
See  also Boich v.   FMSHRC,   719  F.2d  194,   195-96   (6th  Cir.   1983);
Donovan   v.   Stafford   Constr.   Co.,   732   F.2d  954,   958-59   (D.C.   Cir.
1984)(specifically  approving  the  Commission's  Pasula-Robinette
test).     The   Supreme  Court has  approved  the National  Labor  Re-
lations  Board's  virtually  identical  analysis   for discrimination
/                 cases   arising   under   the  National   Labor  Relations  Act.     NLRB  v.

Transportation  Management  Corp.,   462   U.S.   393,   397-403   (1983).

The vast  majority of  cases  arising under  Section  105(c)   of
the Mine Act  concern matters  of  safety.     However,   the Commission
applied  the  above  legal  analysis   in  Rosalie  Edwards  v.   Aaron
Mining,   Inc.,   5  FMSHRC  2035   (1983),   a case  involving  unsanitary
toilet  facilities.

In  his  post-trial  brief  Atkins  asserts  that  his  request  for
a  transfer  was  a protected activity within  the meaning  of   Section
101(a)(7)   of  the Act;  further,   that  he  had a  reasonable good
faith  belief  that  the conditions   in  the    ADR  plant  constituted a
threat  to   his   safety or  health;   finally,   that  Cyprus'   termination
of  Atkins  was  motivated  by Atkins1   protected  activity.

i

We will initially consider whether a request for a transfer

is a protected activity.  In this regard Atkins relies on Section                  J

101(a)(7) of the Act which provides as follows:                                                         1

i

(7) Any mandatory health or safety standard promulgated                      j

under this subsection shall prescribe the use of labels                      \

or other appropriate forms of warning as are necessary                        j

to insure that miners are apprised of all hazards to                             ,

which they are exposed, relevant symptoms and appropriate                  ,
emergency treatment, and proper conditions and pre-
cautions safe use or exposure.  Where appropriate, such

mandatory standard shall also prescribe suitable pro-                          '

tective equipment and control or technological procedures                  ]

to be used in connection with such hazards and shall pro-                 i

vide for monitoring or measuring miner exposure at such                      j

locations and intervals, and in such manner so as to                            I

assure the maximum protection of miners.  In addition,                         :

where appropriate, any such mandatory standard shall pre-                 :

scribe the type and frequency of medical examinations or                    '

other tests which shall be made available, by the                                   1

operator at his cost, to miners exposed to such hazards                      !
in order to most effectively determine whether the health
of such miners is adversely affected by such exposure.
Where appropriate, the mandatory standard shall provide
that where a determination is made that a miner may
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